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Glossary

“Migrant™. A personwho moves from one country to another to live asdally work,
either temporarily or permanently.

“Regular Migrant™: A foreign national whose migration status comphésh the
requirements of domestic immigration legislationl anles?

“Irregular migrant”. A foreign national whose migration status doesaoobply with the
requirements of domestic immigration legislation anles®

“Refugee”: A person who owing to a well-founded fear of berggsecuted for reasons of
race, religion, nationality, membership of a pauthc social group or political opinion, is
outside the country of his nationality and is ubktaor, owing to such fear, is unwilling to
avail himself of the protection of that country;wino, not having a nationality and being
outside the country of his former habitual resiageas a result of such events, is unable or,
owing to such fear, is unwilling to return to ft."

“Asylum Seeker”: A person who has left his or her country of origimd formally applied

for asylum under the 1951 Convention Relating eoStatus of Refugees in another country
but whose application has not yet been concludelli r&hain an asylum seeker for so long
as the application or an appeal against its refasslll pending’

! International Organisation for Migratiokgy Migrant Terms2016, at https://www.iom.int/key-migration-
terms.

 Ibid.

% Ibid.

* Text of the 1951 Convention Relating to the StafuRefugees, 1951, at
http://www.unhcr.org/uk/3b66c2aal0.

® Refugee CounciMWho's Who20186, at
http://www.refugeecouncil.org.uk/policy_research/ttruth_about_asylum/the_facts_about_asylum.



Summary

On 18 March 2016 the European Union (EU) and Tusigged an agreement to end the
irregular migration flows from Turkey to islandd tfie coast of Greece. This paper aims to
reveal the legality of this agreement under theesurEU and international legislative
frameworks. Moreover, the positions and suppordrgumentation of both governmental
and non-governmental organisations will be examioneatdisclose the legality or otherwise of
this state arrangement. Consequently, this pagkedsaiv two principal conclusions:

1. The EU-Turkey agreement cannot at this momentie the considered legal under
international law. This is due to the security aiton in Turkey which impacts the
health and rights of the individuals concerned.s[Awrkey cannot be afforded the
designation of a ‘Safe third Country’.

2. The EU and its member states should explore aligensolutions such as a common
European Asylum Policy, and a focus on integratefggees/migrants into European
society instead of returning ‘irregular’ migrantsTurkey.

Foreword

The Edinburgh Peace and Justice Centre (P&J) isdg@pendent civil society organisation
which was established in 1980. The aim of the eemdr to promote and raise public
awareness of issues relating to non-violence, humghts, peacebuilding, conflict resolution

and ecological sustainability. The EP&JC is pattdy concerned about the nature and
motivation behind this agreement and the humaatitasituation in countries throughout the
Middle East notably in Syria. The rise in refugdesn Syria resulting from the ongoing

conflict there has caused widespread socio-econdlifiiculties throughout the EU and

responses to the refugee crisis have been inadegubest.

These concerns and the continued humanitariars engblding in Syria and its neighbouring
countries, has motivated EP&JC to examine posgiblean rights violations and work to
raise further public awareness of the ongoing s8danaln our bi-monthly publicatiofPeace
and Justice News the EP&J@as highlighted the urgent need to address theesanfsthe
conflicts, to end the flows of arms to the regian, end to foreign intervention, vigorous
efforts at diplomatic solutions that include allrjges and the protection of internally
displaced persons and refugees. There should emaitve and more ethical solutions to
preventing the refugee ‘crisis’ other than simm@turning the individuals to Turkey.

This paper will set analyse the agreement betwaeefU and Turkey and call for the United
Kingdom (UK) government to take a fair and propmntite share of refugees from Syria and
other war-torn countries. It has been compiled B HEC volunteers.



1.0 Background
1.1 Introduction

The EU-Turkey Statement was signed on 18 March 20i@sponse to the unprecedented
numbers of refugees and migrants arriving in Eurfop@ routes through the Western
Balkans and the Mediterrane&ithe purpose of the agreement is to stem the ffow o
irregular migration and return irregular migramsnh Greece back to Turkey in a 1:1 swap,
whereby for every irregular migrant returned toKay the EU accepts a Syrian refugee from
Turkey. In 2015 a total of 1, 015,078 individuatgered the EU by migratory sea routes.
This is in comparison to 216, 054 individuals angvby sea in 2014. A total of 224, 033
individuals have entered the EU by sea from Jantmdyine 2016. The largest contingent of
individuals arriving by sea are Syrian national8&per cent, with Afghani and Iraqi citizens
making up 20 per cent and 12 per cent of the tataiber’ There are currently 2,728,986
registered Syrian refugees in Turkey. As of 3 Au@@d 6, 160,510 refugees and migrants
have arrived in Greece from Turkey by sea.
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[Eurostat Data]

® The European CouncEU-Turkey Statement 18 March 202616, at
http://www.consilium.europa.eu/en/press/press-saef016/03/18-eu-turkey-statement/.
" UNHCR, Refugees/Migrants Emergency Response Mediterra264s, at
http://data.unhcr.org/mediterranean/regional.php.



The migratory routes from Turkey to Greece areipadrly dangerous due to the materials
used, such as unseaworthy boats, and the factnithiatduals do not wear lifejackets. The

strain on the Greek coast guard in attempting epenly oversee the safety of the individuals
also impacts the precautionary safety measuresURited Nations High Commissioner for

Refugees (UNHCR) has stated that “Increasing nusnloérrefugees take their chances
aboard unseaworthy boats and dinghies in a despbrdtto reach Europe, with the vast
majority of those attempting this dangerous crassm need of international protection,

fleeing war, violence and persecution in their dognf origin.™

According to the UNHCR, Europe should be doing mirgrotect the lives and rights of
refugees and to “demonstrate moral and politicatiéeship” in confronting a “tragedy of
epic proportions? Such remarks demonstrate the severity and magnitfidhe issue at

hand, and how political leadership has failed tasgrthe root source of the problem or
provide effective and required humanitarian asstsa

The unprecedented number of asylum seekers andmeomigrants in 2015 resulted in
several EU countries failing to adequately respmnaffer the reception and material aid that
was required with particular pressures on Greeck laly. Consequently, the emergency
solutions that were put in place often led to tleedoration of reception standards and
ongoing delays in the processing of and applicatiore for the asylum requests. These
emergency solutions have essentially provided exieldor the argument that the agreement
is based upon unethical and possibly illegal greurReter Sutherland, the UN Secretary
General’s special representative for internationgration and development, voiced concern
over the legality of the agreement under intermaidaw. This is due to the possibility of
Syrian migrants being returned to Turkey withoustfihaving their asylum applications
considered, and the possibility of Syrian natioredsg further returned from Turkey back to
Syria.

2.0 The EU-Turkey Agreement in Detall

2.1 What does the Agreement entail?

The EU-Turkey cooperative agreement is a pivotahestone of the EU’s efforts to
effectively govern the migration/refugee crisis.eTprimary objective of the agreement is
twofold. Firstly, it is intended to “break the buess model of the smugglers” and secondly to
reduce the incentives for migrants/refugees attelgpio enter the EU through irregular
migration’®

In order to achieve this the EU and Turkey haveegon several key points which make up
the ‘action points’ of the agreement: (reordereddigvance)

I. All new irregular migrants, whether persons not lgpg for asylum or asylum
seekers whose applications have been declared issibia, crossing from

% bid.

® UNHCR, European leaders strongly urged to put human tights and dignity first in Mediterranean
decision,2015, at http://www.unhcr.org/uk/news/latest/2015388dd589/european-leaders-strongly-urged-
human-life-rights-dignity-first-mediterranean.html.

1% European Commissiofsix Principles for further developing EU-Turkey @ecation in tackling the
Migration Crisis,2016, at http://europa.eu/rapid/press-release B3D6 en.htm.



Turkey to the Greek islands from 20 March 2016 Wweél returned to Turkey, in
full accordance with EU and international law.

ll. For every Syrian returned to Turkey from the Gres#nds, another Syrian will be
resettled directly to the European Union from Tyrk&king into account the
United Nations Vulnerability Criteria, whilst givinpriority to those who have not
previously entered or tried to enter the Europeniotlirregularly.

ll. The European Union will, in close co-operation withrkey, further speed up the
disbursement of the initially allocated €3 billiander the Facility for Refugees in
Turkey. Once these resources are almost exhaubge&U will provide up to €3
billion more by the end of 2018. The initial €3 lioh is to assist Turkey in
addressing the immediate humanitarian and developmeeds of refugees in
Turkey and the impact this has on host communigiésbillion will come from
the EU budget and the remaining €2 billion is ciwitions from EU member
states.

Iv. Fulfilment of the visa liberalisation agenda wi# brought forward to the end of June
2016. This entails visa liberalisation for Turkisitizens who wish to travel in the
Schengen area.

V. Turkey’s process of accession to the EU will beenrszgised in various ways.

vI. Turkey will take any necessary measures to prewemi sea or land routes for
irregular migration opening from Turkey to the Epean Union'

This list is representative of the key underlyingha& of the agreement and displays the
renewed and perhaps strengthened cooperativeoredhtp between the EU and Turkey.

EU representatives have affirmed the importancéhefagreement. The European Council
President has stated that the agreement “helpedl adotal breakdown of the bloc’s
Schengen internal border systeth.likewise, European Commission (EC) President Jean-
Claude Juncker also voiced support of the agreeimedeclaring that he wishes to see “our
asylum system to be the best in the wotftl.”

However, there is clearly a lack of political conses to strive for a uniform and ‘European’

asylum system. The political sensitivity of accegtmigrants is evident throughout the EU.
The Hungarian Prime Minister described the arrofadsylum seekers as a ‘poison’ and went
to say that his country did not need a single nmigr&ihis opinion is shared by a number of
other EU countries and the UK currently has anayatalong with Ireland and Denmark on

EU asylum policies.

™ European CounciEU-Turkey statement, 18 March 202616, at
http://www.consilium.europa.eu/en/press/press-sele®016/03/18-eu-turkey-statement/.

2 The IndependenEU Council President Donald Tusk says the EU’s dpemler system could be about to
collapse,12 November 2015, at http://www.independent.co eksiuk/politics/eu-council-president-donald-
tusk-says-the-eu-s-open-border-system-could-betabeeollapse-a6731821.html.

13 European Commissiospeech by President Jean-Claude Juncker at thegearoParliament Plenary
Session2016, at http://europa.eu/rapid/press-release SPEHR:1381_en.htm.



For the EU-Turkey agreement to comply with inteioval law, the agreement affirms that
migrants who arrive on the Greek islands will balydregistered’. In addition, all asylum
applications will be processed individually basedtteeir merits by the Greek authorities and
in accordance with the EU's Asylum Procedure Divect’ This entails an individual
interview for the applicants, an overall individwsEsessment, and possibly a right of appeal
if necessary® This also means that the EU considers the prosesso be a blanket or
automatic return of asylum seekers.

If the migrant is not applying for asylum, the apation has been declared unfounded
(rejected on its own merits) or the application hasn declared inadmissible (not rejected on
its merits but on the grounds that Turkey is ti& ftountry of asylum or a safe third country)
then the applicant will be returned to Turk8yThe costs of such returns are estimated to be
€280-3P70 million for the next six months from 20 fgla 2016. This cost will be covered by
the EU:

2.1.1 Is the Agreement Working?

In terms of deterring future irregular migratiorutes, the EC Second Report on progress
made in implementation of the EU-Turkey Agreemdfitraed that there has been a sharp
decrease in the number of migrants entering the ditide the implementation of the
agreement® One month prior to the date of implementationhis agreement, approximately
1,740 migrants per day were crossing the AegeandGtee Greek islands. However, since
the ' May 2016 the average daily number of migrantsngiteng the same crossing fell to
491 EC figures show that the number of lives lost whittempting the sea has fallen to
seven from the 20 March to June 2016, in comparisahe 89 lives lost at sea in January
2016. European Commissioner Frans Timmermans hégshsd the agreement is delivering
results by showing the migrants that this journgynot worth risking their lives for on
smugglers boats.

Since the EU-Turkey agreement took effect on 20dMl&016, 468 irregular migrants who
are not applying for asylum have been returned uckdy from Greece. There were also
successes with the 1:1 resettlement programmeishaentral to the overall success of
returning individuals back to Turkey. Five hundread eleven Syrians have been resettled
from Turkey to the EU. This number exceeded tharnst from Greece to Turkey and is a
substantial increase since the EC’s first reporttlom implementation of the EU-Turkey

1 Supra n.5.

!5 European Commissiotmplementing the EU-Turkey Statement — Questiodsaswers2016, at
http://europa.eu/rapid/press-release MEMO-16-166te.

16 Steve Peerghe Final EU/Turkey refugee deal: a legal asses$n2é116, at
http://eulawanalysis.blogspot.co.uk/2016/03/thedfiauturkey-refugee-deal-legal.html.

7 Janis A. Emmanouilidi€lements of a complex but still not incomplete jeuzn assessment of the EU(-
Turkey) summit21 March 2016, at http://www.epc.eu/documents/uggfaub_6417 post-summit_analysis_-
~ 21 march_2016.pdf.

18 European Commissioecond Report on the progress made in the impletiemof the EU-Turkey
Statement2016, at http://ec.europa.eu/dgs/home-affairs/wiextio/policies/european-agenda-
migration/proposal-implementation-
package/docs/20160615/2nd_commission_report_onrggegmade_in_the_implementation_of the eu-
turkey _agreement_en.pdf.

¥ European Commissioanaging the Refugee Crisis: Commission reportpraigress made in the
implementation of the EU-Turkey Statem@0t.6, at http://europa.eu/rapid/press-release_{P1B3_en.htm.
D' supran.12.



agreement! The supporting argumentation provided for by ti®i& that this method of 1:1
resettlement is sending a clear message to Syafagees in Turkey that there is a legal and
safe passage to the EU instead of irregular crgssin

2.1.2 Improvements in Facilities

The EU has also cited progress in the overall imgmeent of the facilities for refugees in
Turkey. The EU has designated €150 million to imvprdhe sanitary and overall living
conditions at the Turkish facilities. This includesxpenses for food, health care,
accommodation and access to education. The langderof refugees and migrants arriving
in Greece has coincided with the ongoing recessi@reece? The economic recession that
Greece has endured for the previous six yearsdsadted in austerity in return for financial
assistance. This austerity impacts the capabilesresources of governmental departments
and administrations responsible for addressingdhagee crisis.

2.1.3. Current Issues with the Agreement

However, the failures of the agreement should bksmoted. Attention has been placed on
the facilities on the Greek islands used for raceptidentification and processing of asylum
seekers and migrants since the agreement was teathdarch 2016. The standards and
capacities of these facilities on the Greek islaadsimportant for upholding human rights
safeguards alongside ethical principles. SeveraDBlGave reported dire conditions in the
facilities. Human Rights Watch noted the absencerofeffective police force to protect
persons from incidents of violence at the cenftté3n the 13 May 2016 a fight between 200
men occurred without police presence at the Vadilify on the island of Samos. Perhaps
more concerning was the fact that this centre28@bed facility which was in fact holding
945 persons that dd&§.Around 8,450 migrants are currently on the Greslknds: this
surpasses the capacity threshold of 7,450 persuh$ias resulted in squalid conditions and
increased challenges on the facilities to cope withviduals and vulnerable groups. An
Amnesty International report stated that the faesion the islands of Lesbos and Kos were
inhumane. Problems included a lack of police, ifisigiht tents, food, and concerns over the
hygiene condition$

The problem with this agreement also relates to ddygacities of the Greek authorities.
Before the EU-Turkey agreement Greece could pro&egs30 applications per month for
asylum. Comparing this to the 230,000 people wirived in Greece in the first three
months of 2016 puts the magnitude and overwhelmmgbers of the challenge for the
Greek authorities in conte&.

% European CommissiQiEU-Turkey Statement: Progress Report June 224866, at
http://ec.europa.eu/dgs/home-affairs/what-we-dacfes/european-agenda-migration/background-
information/docs/20160615/factsheet_implementatidrthe_eu-turkey statement_en.pdf.
2 gypra n.5.
% Human Rights WatclGreece: Refugee “Hotspots” Unsafe, Unsanita2916, at
g;tftps:llwww.hrW.0rg/news/2016/05/19/greece-refugetspots-unsafe-unsanitary.

Ibid.
% Amnesty International, Greece: Chaos and squalidliions face record number of refugees on Lesvos,
2016, at https://www.amnesty.org/en/latest/news3A08/chaos-and-squalid-conditions-face-record-nurolie
refugees-on-lesvos/.
% silvia Colombo Slouching Towards Ankara: The EU-Turkey Migratiosal 29 April 2016, at
http://www.cfr.org/councilofcouncils/global_memo8/825.



Moreover, the intended aim of relocating persor@mfrmember states that hold large
percentages of asylum seekers/migrants to othemtigesi throughout the EU has also not
been a success. The overall number of migrantyefndees that have been relocated from
the EU has been met with dismay. In the Europeamr@igssion’s (EC) first report on the
relocation and resettlement of persons on the 1&M2016, the EC set an overall target to
relocate 6,000 persons by the time the second trepas compiled (15 June 201%8).
However, only 1,145 persons had been relocated fBseece and ltaly by the %2April
2016. This is in contrast to the EU member Stateshmitment to relocate 160,000 people
by September 201%?. Furthermore, and of relevance to the EU-Turkeyeament, the
number of person to be resettled from Turkey toEbkis capped at a maximum of 72,000.
This compares to 57,046 persons of concern alree@yeece.’

2.1.4. 1GO and NGO Resistance

Several aid agencies have withdrawn their senace®f a concern about the conditions and
that rights abuses are not being prevented. Thernational medical humanitarian
organisation Medecins Sans Frontieres (Doctors &itiBorders), alongside UNHCR and
Save the Children, has withdrawn members of stafhffacilities located on Greek islands.
This sign of protest is in response to what the WRHdescribe as a ‘mass expulsion’ of
persons’ Moreover, the disturbing hygiene standards anddegeate facilities to
accommodate and facilitate the processing and ifdstion of the individuals has
contributed to NGOs withdrawing their significamdamuch needed levels of support. Mercy
Corps states that any deal that is centred on theké&t return of individuals violates
international humanitarian law and undermines th&sEcommitment to human rights.
Consequently, Mercy Corps’ position is that the §tduld suspend plans to return migrants
from Greece to Turkey while the legality and preaity of such plans are under review. As
noted by the Refugee Council, refugees already divehe fringe of society with persons
resorting to prostitution and other degrading mearearn a living. The squalor that refugees
and asylum seekers currently live in is hamperrartinclusion into society and their future
economic opportunities.

Amnesty International has also highlighted sevéieals with the EU-Turkey agreement. It
has stated that Turkey has been forcibly been sgrzick refugees to Syria at a rate of 100
persons per day since January 2016. Testimonies &aumber of Syrian citizens have
confirmed the Amnesty report, with many Syriansngeiletained by the police and put on a
bus back to the Syrian border. This includes yoohddren without their parents and
pregnant women. In addition, Amnesty has also dtdtat many Syrian refugees have been
denied the opportunity to register in Turkey andtdsack to Syrid® If Turkey is in fact
returning Syrian refugees to Syria this would Vielthe principle of non-refoulement.

2" European CommissioRelocation and Resettlement: EU Member states tisgeeed to deliver]6 March
2016, at http://europa.eu/rapid/press-release_B2B6 en.htm.

2 European CommissioRelocation and Resettlement: EU Member States tiygeeed to deliver]2 April
2016, at http://europa.eu/rapid/press-release_ R348 en.htm.

% The GuardianEU-Turkey deal to return refugees from Greece camesforce,20 March 2016, at
https://www.theguardian.com/world/2016/mar/18/refag-will-be-sent-back-across-aegean-in-eu-turkey-de
* The GuardianRefugee Crisis: key aid agencies refuse any rolmass expulsion’23 March 2016, at
https://www.theguardian.com/world/2016/mar/23/refegrisis-aid-agencies-unhcr-refuse-role-mass-signi
greece-turkey.

31 Amnesty Internationalfurkey: lllegal mass returns of Syrian refugeesosepfatal flaws in EU-Turkey deal,
2016, at https://www.amnesty.org/en/press-relea8&8/04/turkey-illegal-mass-returns-of-syrian-refag-
expose-fatal-flaws-in-eu-turkey-deal/.
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Medecins Sans Frontieres (MSF) maintains the posithat the EU-Turkey agreement is
wrong based on three grounds. Firstly, the EU-Tyidkeal is an attack on the right to seek
asylum. Secondly, the EU-Turkey deal is an unaat#ptperversion of humanitarian aid,
namely the practices of the Directorate-General European Civil Protection and

Humanitarian Aid Operations (ECHO) who provide dapielivery of EU relief assistance

through humanitarian aid and civil protection. lgstpushing solutions to the global

displacement crisis onto other countries only wassbe humanitarian crisis.

MSF has indicated that that they wish to see theaBtl its member states shift their policy
orientation concerning asylum seekers, from ‘puglinem back to taking them in, and ‘from
deterrence to a reception focused policy. SimiJavF also believes that the aid delivered
by ECHO should not be part of a conditional pdditideal struck by the EU and Turkey and
should in turn live up to the principles enshrinedhe EU consensus on humanitarian aid.
Finally, MSF states that externalizing the bordentml provokes a worse crisis for
vulnerable individuals. Essentially, the human#aricrisis is ‘pushed away’ from EU
countries and the consequential scrutiny of theianels a result, MSF has taken a stance
against a deal which they consider immoral andnmdme and which they believe will cause
death, suffering and loss of dignity for many peopl

2.1.5. Efforts by the EU

To assist the Greek authorities, the EC has enbamgeoordination and support. An EU
coordinator is in place to monitor three teams iadBels, Athens and Ankara for day-to-day
reports, in coordination with Turkish and Greekhauities and alongside various other
international organisation. The EU has also awa#fedillion Euros of emergency funding
under the Asylum, Migration and Integration Fund finprovements in the Greek
registration and processing methods. This invoaditional, human resources, improved IT
infrastructure and better access to interpretéle EC has also provided 25 million Euros in
emergency funding to the European Asylum Suppofit©f EAOS). This will enable the
EAOS to further assist the Greek authorities tocgss asylum applications through the
deployment of additional personnel from other EUmber states. However, EAOS and
Frontex (European External Border Agency) haveedsuultiple calls to EU member states
for asylum officers, interpreters and judges. Fgangple, EASO issued a call for an
additional 20 asylum experts on thé"Bine 2016. Thus far, pledges and actual supmort fr
other member states remains lower than the requiasteunt.

2.1.6. Future Problems

On the 29 July 2016 EC President Jean Claude Jstéted that there is a big risk of the EU-
Turkey migrant deal ‘collapsing’ and went on totstdhat the Turkish President was
repeatedly expressing a desire to scrap the>ddaiis statement coincides with Turkey’s
Foreign Minister demanding that the EU declarepegific date for the visa liberalisation. If
not, he stated Turkey will ‘distance ourselves fribra migrant readmission agreement’ with

32 ReutersEU’s Junker sees ‘great risk’ to migrant deal witarkey: paper30 July 2016, at
http://www.reuters.com/article/us-eu-turkey-juncidtd SKCN10A0OGK?il=0.
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a general ultimatum to the EU to introduce vis&firavel by October 2018.Concerns have
been raised against the backdrop of the failed attgmpt in Turkey on the T5July 2016*
The consequential rise in state instability andtisal rhetoric mooting the reintroduction of
the death penalty has caused widespread concerrttméegitimacy and future success of
the EU-Turkey agreemerit.Concerns have also been raised that the ‘crackdomvmarious
democraticrights such as freedom of speech by the Turkishegowent following the
attempted coup could exacerbate the risk of pass$ibiman rights infringements on refugees
and migrants$® However, EU Heads of State have stated that fresifeoup attempt does not
directly impact the EU-Turkey agreement and bothtigsm will continue to fulfil their
respective obligationy.

Nonetheless there have been noticeable increaghe mumber of refugees entering Greece
following the attempted coup in Turkey. The Goverabthe Greek island of Aegean stated
that there is a “constant and apparently increafimg” to the Greek islands, which is
reminiscent of the refugee influx prior to the d&aMoreover, Turkish officials who were
sent to Greece to monitor the implementation ofageement have since been sent back to
Turkey.

2.2 The Financial and Political Concessions for Tikey

Under the EU-Turkey agreement several fundamenmtaientives’ were afforded to the
Turkish State to secure cooperation. The Turkiskig€Bument agreed to accept the return of
irregular migrants in return for a variety of pmé#l and financial concessions. These include
financial grants from the EU totalling €6 billiothe opening of new chapters in Turkey's EU
membership accession process and visa liberals&droTurkish citizens who wish to travel
throughout the Schengen zoffe.

As of 25 August 2016, the visa liberalisation caiodi that was included in the agreement
had still not been implemented because of politdighgreements between the EU and
Turkey. Turkey states that it has almost fulfilldet criteria demanded by the EU for such
liberalisation and that the EU should now enablekiBh citizens to travel freely throughout

the Schengen zone. However, the European Uniomepastedly stated that Turkey has not
met certain elements of the agreement and thuenitat provide the visa liberalisation that
Turkey desires. This stems from concerns over Tskanti-terror legislation, which

Turkish President Recep Tayyip Erdogan refusesmena. Any such changes remain
unlikely in light of the failed coup attempt andethrecent string of terrorist activity,

noticeably in Istanbul and Ankara. However, Turkejnsistence on reenergising its

%3 ReutersGive us EU visa freedom in October or abandon miigtieal, Turkey say45 August 2016, at
http://lwww.reuters.com/article/us-europe-migranisdkey-eu-idUSKCN10QO0JB.
% politico, Post-Coup crackdown throws doubt on Turkey migrateal,20 July 2016, at
http://www.politico.eu/article/post-coup-crackdowhmrows-doubt-on-turkey-eu-migration-deal-recep-ipyy
erdogan/.
% EurActiv, Turkey continues post-coup purge with over 7,008sas,19 July 2016, at
https://www.euractiv.com/section/global-europe/nwkey-continues-post-coup-purge-with-over-7000-
arrests/.
% Time, Turkey’s President is using the coup attempt takdown on the media9 July 2016, at
http://time.com/4429177 turkeys-president-is-usihg-coup-attempt-to-crack-down-on-the-media/.
3" Supran.28.
¥ The Guardian, Aegean islands alarm as refugee exsmise after Turkey coup attempt, 30 July 2016, a
https://www.theguardian.com/world/2016/jul/30/reé@gnumbers-rise-greece-aegean-turkey-coup-attempt
39
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accession talks has in part been successful. ThieadSWpened a new chapter in Turkey’'s EU
membership talks, which covers budgetary contrimstito the bloé® Overall, such political
disagreements have threatened to derail the agrteimespective of the agreement in its
current form, political disagreements would behe tetriment of the safety and conditions
of asylum seekers/refugees because of the lacklibicpl understanding of both sides.

3.0 The Legal Challenges of the EU-Turkey Agreement

3.1 The Legal Basis for the Agreement

The EC has reaffirmed on multiple occasions thatEk-Turkey agreement conforms with
EU and international law. The legal basis for tigeeament as communicated by the EU is
the EU recast Asylum Procedure Directive (APD). sThiirective establishes common
standards of safeguards and guarantees acceskitoaad efficient asylum procedure. In
accordance with APD it is said that Syrians whoapplying for international protection can
be expelled from Greece under Article 33 (1) andb(2 This is because Turkey is regarded
as the first country of asylum for Syrians pursuanfrticle 35 (b). Other persons who may
also be declared inadmissible by the Greek autesritan be expelled from Greece in
accordance with Article 33 (1) and (2)(c). Thidbecause Turkey being is regarded as a safe
third country under the wording of Article 38.

3.2 Legality Concerns: Protection and Legal Safeguds for Refugees

Several legality concerns have been raised witlarce¢p the EU-Turkey agreement. One
important factor that must be considered is théectVe expulsion of individuals which is
prohibited under Article 19 EU Charter of Fundana¢énights. This prohibition is also found
in the European Convention on Human Rights (ECHR) mdgements of the European
Court of Human Rights (ECtHR). The ECtHR has stdieat when a State has taken
responsibility for irregular migrants and asylunelsars, by providing protection or safety
measures the ECHR will appl§.The EU issued a directive in 2008 that detailechrmmn
standards and procedures in member states foetherof illegal third country nationafs.
Following this, it was confirmed that decisionsagetjng these third country nationals should
be decided on a case-by-case basis and based erthmaarthe illegal entry of the individual.
Thus, individuals should be afforded opportunif@stheir claims to be considered or at the
very least opportunities to make asylum claims. Bt has recognised the problematic
issues of expelling individuals by ensuring thagrgvcase will be addressed individually to
comply with international law. However, it shoul@ moted that the EU also allows for
‘special circumstances’ that will negate the needxamine the substance of the obligation.

0 European Councilccession Conference with Turkey: Talks openedrapt@r 33 — Financial and

Budgetary provision016, atttp://www.consilium.europa.eu/en/press/press-redsé2016/06/30-turkey-
accession-conference/.

“1 State Watch, The situation of refugees and migrantler the EU-Turkey Agreement of 18 March 2016,
2016, at http://www.statewatch.org/news/2016/apceerparl-assembly-refugee-crisis-resolution.pdf.

2 Massimo Merlino, Joanna Parkiyndamental and Human Rights Framework: Protectinggular

Migrants in the EUDecember 2010, at
http://migration.etuc.org/en/docs_en/3%20Fundan#atand%20Human%20Rights%20Framework_%20Pro
tecting%20Irregular%20Migrants%20in%20the%20EU.pdf.

*® Directive 2008/115/EC.
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A second legal issue with this agreement relatateaoconcept of ‘first country of asylum’
under EU law. To assess whether a third countrytiis case Turkey) constitutes a first
country of asylum requires a case-by-case examimailhis assessment encompasses a
determination of the conditions the person willrbirned to as well as safety reassurances.
Importantly, there must also be safeguards to ptewebreach of non-refoulement. The
principle of non-refoulement means that refugeesasylum seekers shall not be forcibly
returned to a country where they are liable toligested to persecutidfi.

Another legal issue posed by the EU-Turkey agreénsenhether Turkey constitutes a safe
third country for refugees. In accordance with ARiicle 38 (1) a country is considered to
be a safe third country if it fulfils certain cnite. These include:

» Life and liberty are not threatened on accountogr religion, nationality, membership
of a particular social group or political opinion;

* There is no risk of serious harm as defined inGleaeva Convention.
» The principle of non-refoulement as set out in@eneva Convention is respected;

* The prohibition on removal, in violation of the higto freedom from torture and cruel,
inhuman or degrading treatment as laid down irri@gonal law, is respectednd

* The possibility exists to request refugee statuk driound to be a refugee, to receive
protection in accordance with the Geneva Convention

Turkey has ratified the 1951 Convention Relatinghe Status of Refugees. However, it has
retained a geographical limitation that exemptsoin extending the Convention to include
non-European refugees. Under Turkish legislatioa,Ltaw on Foreigners and International
Protection grants ‘conditional refugee’ statusnividuals who satisfy the requirements
outlined in the 1951 Refugee Convention. Additibnalurkey offers ‘subsidiary protection’
for individuals who are at risk of generalized eiote, torture or capital punishment. Thus, it
is unclear whether refugees or asylum seekers whoa Syrian nationals have the access
required under law to an asylum procedure whil€urkey. Meanwhile, Turkey’s asylum
system is not fully operational, and it is overwhed by the sheer number of applicants. As
Syrian nationals are not European nationals, theyannot request refugee status in Turkey
under the 1951 Refugee Convention. It should bechtitat both ‘conditional’ refugees and
individuals who receive ‘subsidiary protection’ lestemporary status in Turkey without the
prospect of long-term integratidATheir rights under the Law on Foreigners and
International Protection must amount to protectioder the Geneva Convention in order for
Turkey not to be violating international law.

4 Article 33, Convention Relating to the Status of Refugees 1951.

> UNHCR, Legal Considerations on the return of asylum-seekead refugees from Greece to Turkey as part
of the EU-Turkey Cooperation in Tackling the MigmpatCrisis under the safe third country and firsuatry of
asylum concep®3 March 2016, at
https://www.google.co.uk/?client=safari&channel=m&en&gws_rd=cr&ei=vCKJV9D3C-
CogAaTvLw4#channel=mac_bm&g=turkey
‘conditional+refugee’+status+to+individuals+who+safy+the+requirements+outlined+in+the+1951+Refug
ee+Convention.
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3.2.1 Case Study: Askale & Duzici Deportation Cengs

Recent events that took place in the small Turkistn of Askale which hosts the Ezrurum
Deportation Centre for irregular migrants have ediserious questions about Turkey being
regarded as a safe third country. Local judicigharities have reported unlawful malpractice
by the centre’s staff, such as individuals’ asylapplications being denied without thorough
and fair examination, minors being kept in isolatetls and actions by the Centre staff that
equate to inhumane treatméhtAmnesty International reported that upon two oimes
individuals were not afforded the right to consaltawyer at the Centre. Not only is this
contrary to Turkish national law on foreignersalgo violates the basic principles of judicial
procedure under international law.

Similar concerns have been raised about the conditand legal safeguards at the Duzici
camp in southern Turkey. Syrian nationals haveedtdhat they have had no access to
lawyers or proper medical care. Moreover, seveydb8 nationals stated that they have been
arbitrarily detained for prolonged period of tim&ghout proper recourse and at the time of
the interview were living in squalid conditiofs.

3.2.2 Ethical Considerations

Although the EU and the participating States hagiterated that the agreement is legal,
guestions remain over the ethical and moral baksithe EU-Turkey agreement. Although
aspects of the agreement could be considered lbgalloes not make them ethical.

The principal idea of resettlement is to uphold hartarian values and offer safe refuge to
individuals in need. This agreement is viewed byynas a ‘trade’ of individuals with each

party demanding some form of ‘pay off in returr.the agreement is strictly applied,

individuals seeking international protection or mamic opportunities will be forced to take

more dangerous routes of migration to enter the Bt concern also relates to the EU’s
legal duty to individuals seeking international feition and to uphold the rule of law on its
own territory. Thus, the agreement itself couldcbasidered unethical due to international
human rights violations that challenge the demaxnatinciples of the EU by trading the

health and lives of individuals.

MSF is currently reviewing their partnerships amdlaborations with all EU member states,
including financial and operational assistance ¢ by the EU because of the EU not
adhering to its moral and legal obligations. Thgamisation has raised concern over the
precedent that may be set by this agreement’s as#fion of states deterring refugees
without a major legal challenge, trading large dites of money to opt out of legal
obligations and the idea that displaced people lsana bargaining chip for political
negotiations and deals.

6 Orcun UlusoyTurkey as a safe third countr$016, at https://www.law.ox.ac.uk/research-subject-
groups/centre-criminology/centreborder-criminolagidog/2016/03/turkey-safe-third.

*" The GuardianSyrians returned to Turkey under EU deal ‘have hadiccess to lawyers2016, at
https://www.theguardian.com/world/2016/may/16/sysieturned-to-turkey-after-eu-deal-complain-of-
treatment.
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Marc Pierini who, served as the EU’s ambassaddut&ey from 2006-2011, also expressed
unease over Turkey returning refugees and asylwekese to Syria. He believed that the
agreement ‘tramples’ on the EU’s own rules and maet the lack of legislative guarantees
under Turkish law for non-Syrians not to be pushadk to their countries of origin if they
are in dangef®

3.3 EU Meeting the Legal Safeguards for Migrants Gliming Asylum

Article 22 (1) APD states that applicants shalgbesn the opportunity to consult in an
effective manner a legal adviser or other couns@ldicle 23 (2) goes on to state ‘Such
person must have access to the applicant for thgope of consultation, including in closed
areas such as detention facilities.” Moreover, uigeek and international law all
individuals including irregular migrants and asylseekers must be informed, in a language
they understand, of the reason for their deterdiwh of the rights afforded to them including
the right to challenge the detention and accefieéolegal aid’?

Human Rights Watch visited the Greek islands obbssand Chias in April 2016. It reported
that the individuals in the camp had no accessdallaid. Wenzel Michalski, the German
director of Human Rights Watch stated that manyuas\seekers in Greek detention centres
have had no access to free legal aid in their @auguages. It also reported that many of the
detainees on the Greek island of Chios were noteawfahe possibility of challenging their
detention and had no effective access to lawyetger@eports documented by Amnesty
International also describe arbitrary detention moccess to legal assistance. Amnesty has
also expressed concerns over the time period gratitees of the Greek authorities to
register asylum applications. They state that nough time is spent on applications and
view the process as a ‘rubberstamp’ for sendiniyiddals back to Turkey® Human Rights
Watch has also said that ‘safe’ should mean nofgrection from war or persecution but
should also include the right to work, health came educatio® Based on the accounts of
several cases of refugees and asylum seekersrkeyithese resources are not being offered.

3.4 EU Meeting Protection Obligations for Childrenand Vulnerable Adults

A major cause for concern related to the refugesiscrs the number of unaccompanied
minor asylum seekers in the EU. In 2015 there w8800 asylum seekers who were
considered to be unaccompanied minors. Ninety-ene@nt of the minors were males, with
half aged between 16 and ¥Meanwhile, Europol has reported that 10,000 unagamied

minors seeking asylum have gone missing in theEDn 26 July 2016 the House of Lords

“8 Marc Pierini,The EU-Turkey deal needs a resegpruary 2016, at
http://carnegieeurope.eu/strategiceurope/?fa=62783.

“9 International Committee of the Red Cross, ICRGqygbaper on immigration detention, 2009, at
https://www.icrc.org/en/download/file/21937/icrcimy-paper-migration-detention.pdf.
*® Human Rights WatclGreece: Asylum Seekers Locked P16, at
https://www.hrw.org/news/2016/04/14/greece-asyl@aekers-locked.

1 Human Rights Watcihe EU-Turkey Deal on Migration and Refuge2 6, at
https://www.hrw.org/news/2016/03/03/ga-eu-turkeglemigration-and-refugees.

*2 Eurostat Asylum applicants considered to be unaccompaniedni2 May 2016, at
http://ec.europa.eu/eurostat/documents/2995521&7243-02052016-AP-EN.pdf/.

*3 The Guardian]0,000 refugee children are missing, says Eurap@i6, at
https://www.theguardian.com/world/2016/jan/30/femsmissing-child-refugees.
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EU Committee issued a report on the efforts of th€ and EU to address the issues
surrounding unaccompanied minors in the EU. Theonepstated that the EU is
‘systematically failing unaccompanied child refuglewith the UK and other EU member
States avoiding taking responsibility to help aadecfor the childref? In May 2010 the EC
published an Action Plan for Unaccompanied Mina@rf 2010-2014. The plan set out
certain actions that should be implemented, suclpragention of unsafe migration and
trafficking by increasing protection capacitiestimrd countries, reception and procedural
guarantees in the EU and ‘finding’ durable solutiomhe EC 2015 Agenda on Migration
stated that ‘The Commission will develop a compnsingee strategy to follow up on the
Action Plan on Unaccompanied Minors (2010-2014rdwer missing and unaccompanied
children.®® However, as of 5 August 2016 the Action Plan haisbeen renewed. Margaret
Tuite, the EC Coordinator for the Rights of the I@hstated that this delay was due to the EC
focusing on creating a ‘holistic approach’ to diildren in migration. The House of Lords
Report considers the ideas and priorities of th#028014 plan to be the most beneficial
option for the EU and member States regardless @fpiring two years ago and urges the
EU and member States to implement these meaZures.

Human Rights Watch reported that the camps onslhads of Lesbos and Chios held people
with special needs, women and young children with atcess to healthcare or proper
sanitation. Moreover, the authorities have madeffart to separate children from unrelated
adults or take into account safety concerns for enThis coincides with the absence of
showers accessible for persons in wheelchairs alydome designated toilet for persons with
disabilities in each section of the cafip.

Furthermore, Human Rights Watch was denied acoefiset Moira camp on Lesbos by the
Greek Government. This camp holds 3,100 individuadsaning it is 1,000 over capacity.
Amnesty International gained access to the camfpni 2016 and stated that the camp was
holding many individuals with disabilities, pregmamoman and young children with health
complications resulting from an attack in Syria.spge this, only three doctors are readily
available for a combined population of 3,100 indiials®®

3.5 Court Challenges

On 20 May 2016 an independent tribunal on the Grisnd of Lesbosoverturned a
deportation order against three asylum seekerstrithaal’s committee concluded that: “the
temporary protection which could be offered by Tayrko the applicant, as a Syrian citizen,
does not offer him rights equivalent to those regfliiby the Geneva Convention”. This
decision would appear to contradict the opiniorthef EC, which has on multiple occasions
reaffirmed its opinion that Turkey is a safe thoduntry. Thus, the tribunal’'s decision
essentially undermines legal and practical impletatéon of the EU-Turkey agreement.

> House of Lords European Union Committ€éjldren in crisis: unaccompanied migrant childrienthe EU,
2016, at http://www.publications.parliament.uk/ga01617/Idselect/ldeucom/34/34.pdf.

%> European Commissiod, European Agenda on MigratioQ15, at http://ec.europa.eu/dgs/home-
affairs/what-we-do/policies/european-agenda-migrdkiackground-
information/docs/communication_on_the_european_d@@eon_migration_en.pdf.

% Supra n.53.

> Human Rights Watch, Greece: Asylum Seekers Lotked2016, at
https://www.hrw.org/news/2016/04/14/greece-asylaakers-locked.

8 Human Rights Watch, EU/Greece First Turkey Depiona Riddled with Abuse, 2016, at
https://www.hrw.org/news/2016/04/19/eu/greece-fivskey-deportations-riddled-abuse.
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In addition, three asylum seekers have also lodgihal challenge against the EU-Turkey
agreement at the Court of Justice of the Europeaan{CJEU) in Luxembourg. Two of the
complainants are from Pakistan and one is from afggtan. Their argument reveals some of
the possible illegalities of the agreement. Rightduding the right to dignity, the right to
asylum, and the right to be protected from expuldm a place where there is a real risk of
inhuman or degrading treatment have all been vdigetthe claimants. All of these rights are
protected under the European Charter of FundamBigaks and various other international
legal instruments. Moreover, the claimants alsa@niat the agreement struck between the
EU and Turkey breaches the principle of non-refimaet.

Such judgements from the tribunal and the penditggment by the CJEU, which may
declare the agreement illegal, have cast doubty ¢he legality and moral/ethical
justification for the deportation of individuals dkato Turkey. The main legal route that
refugees and asylum seekers would likely utilisechallenge the agreement would be
through the Greek courts. The Greek courts woudah tikely refer this question regarding
asylum law to the CJEU. Alternatively, if the clans have exhausted domestic legal
remedies in Greece or cannot effectively gain =xlie the Greek legal system, complaints
could be addressed to the European Court of HumgimdRin light of a potential breach of
the European Convention of Human Rights. Procesdaighe European Court of Human
Rights usually last a minimum of three years, witAny cases lasting longer depending on
the circumstances.

4.0 Solutions

The text above has highlighted some of the legdl ethical concerns inherent to the EU-

Turkey agreement. Such ethical concerns are impob@cause some EU practices may not
be illegal but are clearly unethical. In this cotifet is important to note that there are a
number of other plausible solutions to addressgbes from increased migration instead of
returning migrants or asylum seekers to Turkey. s€hstrategies focus on long-term

measures. So far these longer-term solutions hat/baen fully implemented in EU member

States. This has led to rising discontent at thel$éeof migration into the EU.

One of the first, and perhaps most pragmatic, solatis a continued effort to integrate
refugees and migrants in all EU countries. This ionvolve improving the conditions for

the refugees in the host member States by supgoltical communities and not overly
relying and voluntary organizations. At the sanmeeti local community members who do
wish to support refugees and asylum seekers intipgh@nd material terms and to foster
greater integration should be encouraged and entpdvte do sG°

4.1 The Implementation of a Common EU Resettlemeriramework

In order to alleviate the burden on member Stdtat dre currently hosting many refugees
and migrants, the EU proposed the creation of anReBettlement Framework on 13 July
2016. This proposal is in conjunction with the tiaof a common European asylum policy
which will be discussed in section 4.2.

*9 UNHCR, A New Beginning Refugee Integration in Eurcdj@43, at
http://www.unhcr.org/protection/operations/52403@8®w-beginning-refugee-integration-europe.html.
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The resettlement framework envisages EU fundinguggport a structured framework while

incorporating a common approach and national prnoresd This would diverge from the

current ad hoc national resettlement approaches diva be overwhelmed and lack the
necessary capacities. The EU’s proposal primaeWplves around creation of common EU
rules. Examples such as the admission of third tcpurationals through resettlement and EU
procedures governing all stages of the resettler@tiess provide an insight into what could
possibly be implemented in coming years.

Member States however, will still hold the finalcg#on on how many people will be
resettled each year. This could undermine the wifralamework in light of the political
sensitivity of resettling refugees/migrants and wadercurrent of resentment in certain
countries towards foreign nationals. Nonetheldss,BEU states that increased coordinating
efforts will result in one sole entity to improvedcamanage international resettlement efforts.

In September 2015 two European Council decisioatedtthat EU member states would
relocate 160,000 persons from lItaly and Greece (dhdr relevant EU member States if
necessary) by September 2017. However, as of 32006 only 3,056 individuals had been
relocated. Similarly, the EU set a target in 20d5dlocate 22,054 individuals from Middle
Eastern countries mainly Jordan, Lebanon and TurKey;, only 8,268 individuals had been
resettled by 11 July 2016, with only 16 EU membt@ateés taking part.

4.2 The UK Role in EU Migration Policy

The UK Government can choose to ‘opt out’ of many iles and decisions concerning
asylum and migration matters. For example, the @K participate in the EU resettlement
framework if it chooses to do so. However, the Usvgrnment has demonstrated strong
resistance to multiple EU proposals such as disgerefugees throughout the EU and the
creation of asylum quotas. Because of the UK’s majpeg withdrawal from the EU, it is
difficult to predict the UK’s future position on griation and asylum matters. It is clear that
level of migration into the EU will likely continudor years to come. Consequently,
irrespective of the UK being in the EU or a membfkethe European Economic Area, it will
have to play an active role in the EU’s migratianligies to protect its interests and ensure
the fulfilment of international obligations.

Following the increased pressure on EU border staieh as Greece and Italy the EU has
proposed ‘scrapping’ the Dublin regulation or cregtan alternative. This regulation entails
that claims for asylum must be processed in th& fiountry where the person claiming
asylum enters. Thus, Britain can theoretically seedistered refugees back to the first
country of asylum which is usually a border counthg a result, the EU is attempting to
alleviate this burden from member states such agcerand Italy in order to create a fairer
and more proportionate system. The UK is a strapgparter of the Dublin regulation in part
due to its geography being distant from entry mooftthe EU and the possibility of sending
back asylum seekers/migrants to the first countrgrdry. In light of the UK’s withdrawal
from the EU, it would have to renegotiate its positand participation in the Dublin
regulation.

The Refugee Council has stated that the Dublin ladign is not fit for purpose and
inherently unfair for Europe’s border nations. lMkse, the implementation of the Dublin
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regulation has seemingly been undermined by Gerimaapproach to register all Syrian
nationals in Germany and not return them to thest point of entry. Therefore, the EU’s
proposals seem necessary for a fairer and moregaahke asylum policy.

The UK government has accepted 1000 refugees frymia 8nder the vulnerable person’s
resettlement programme (VPR) which encompassesvitode of the UK. The programme
prioritises the resettlement of victims of tortumad sexual violence who originate from
Syria. The programme also entails five years of éwmitarian protection status in the UK with
permission to work and social benefits. governnierst also pledged to accept an additional
20,000 Syrian refugees by 2020 and take in moreagmapanied children from continental
Europe. The original House of Lords report stateat 8000 unaccompanied children should
be resettled in the UK. However, the House of Comsneoted against the proposal.
Although, the proposal was rejected Lord Dubbsetdd new amendment to the original
proposal to satisfy the financial concerns of lamalncils and amending the original number
of 3000 to a ‘specified number’ in agreement witicdl councils. In May 2016 the UK
government changed their policy to allow 3000 qieifd into the UK following the
amendment in the Dubbs proposal. In summary, wisempared to France who will accept
24,000 refugees by 2017 and Germany who accep#®®B6 migrants and refugees in 2015
alone, the UK’s intake means that the UK is failloagmeet the urgent need to address the
large numbers of people seeking protection

4.3 Common European Asylum Policy

On a more political level the EU should adopt a swn European Asylum Policy. If
implemented in a manner which meets the obligatadn®ember States under international
law, this would safeguard the rights of refugeed asylum seekers. The system would set
out certain minimum standards and procedures ®iptbcessing and assessment of asylum
applications. However, in practice this proposatusrently very politically sensitive. A rise
in far-right anti-migrant parties combined with ter fences being erected in Hungary and
Bulgaria is problematic for a uniform and cohergbt system.

As of 13 July 2016 the EU had finalised a prelimynproposal for a European common
asylum system. This entails replacing the AsylunocBdure Directive with an EU
Regulation that would establish a harmonised comrihh procedure for addressing
migratory pressures. The aim of this regulatiomoigliscourage secondary movements and
ensure procedural safeguards for asylum seekers.

The proposal includes three main changes includintair and efficient common EU
procedure, harmonising the levels of protection at@hdards for asylum seekers and
harmonising reception standards throughout the EU.

Fair and Efficient Common EU procedure
1. The asylum procedure will be simplified, clarifiadd shortened.
2. Common guarantees for asylum seekers such asdsgjatance and personal interviews

will be upheld.
3. Implementing stricter rules to combat abuse ofasy@um procedure.
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4. The rules on what constitutes a ‘safe third countilf be harmonised which means
replacing member states designations with EU ldesignations or lists.

Harmonised Protection of Standards and Rights

1. Types of protection and duration of residence permill be harmonised and member
States will be obliged to take into consideratiomdgnce provided by the European
Agency for Asylum on the internal situation of tt@untry of origin.

2. Sanctioning secondary movements by asylum see&dlasthe five-year period
required for permanent residency will be restaittélgdey move.

3. Protection will only be granted for as long as i&eded so a status review on the country
of origin will be established.

4. Integration measures will be strengthened withrigjiiets and social assistance afforded to
asylum seekers being clarified or made conditiemaihtegration incentives.

Dignified and harmonised reception conditions throghout the EU

1. The implementation of reception mechanism will &ligreater access to the labour
market

2. Guarantees for asylum seekers with special needsamcompanied minors, with a
guardian appointed within five days of the applmateing made.

3. Overall reassurance that member states apply stésdad indicators on reception
conditions that have been developed by the Europegium Support Offic&®

This proposal would grant asylum seekers swifteess to employment opportunities as well
as social assistance. It may also remedy the prsbkssociated with establishing a ‘safe
third country’. However, if this proposal was to &e exclusive EU competence or decided
on an EU level it may override the previous decisionade by national authorities such as
the decision of the Greek tribunal.

4.4 The Creation of Permanent and Legal European Ginnels of Migration

An alternative to the issues of refugees and migrattempting hazardous routes of

migration would be the creation of permanent agadll&uropean channels of migration. This

would offer a credible alternative to the irregulaigration routes. In doing so the risks of the
irregular migration routes would be decreased antbee moral and long-lasting alternative

could be pursued. This would hopefully prevent @rah extent decrease the numbers of
migrants making dangerous journeys across the Fessible recommendations that could
contribute to a permanent and legal channel of atign were expressed by the Council of
Europe’s Committee on Migration, Refugees and Bispdl Persons to the EU. This

included:

1. Encourage its member States to increase resetttequetas for persons in need of
international protection and adopt a common apgroadiumanitarian visas; explore
further possibilities for protected entries and raigpn routes enabling migrants to reach
Europe in a regular manner.

60 European Commissiogompleting the reform of the Common European As@ystem: towards an
efficient, fair and humane asylum poli@d16, athttp://europa.eu/rapid/press-release_IP-16-2433hen.
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2. Strengthen Regional Protection Programmes and etiseir sustainability through
sufficient funding; support neighbouring countniesmproving their asylum and
protection systems through mobility partnershipgl mmake further co-operation on
migration and border control dependent on a sufficievel of protection for asylum
seekers in these countries.

3. Strengthen Regional Protection Programmes and etiseir sustainability through
sufficient funding; support neighbouring countniesmproving their asylum and
protection systems through mobility partnershipgl mmake further co-operation on
migration and border control dependent on a sufficievel of protection for asylum
seekers in these countries

4. Ensure that Frontex makes the protection of funaeaheights a priority of its joint
operations, and in particular seeks the abilityhiclv is still lacking in the recently
adopted regulation — to apply the rules (on seanchrescue, disembarkation and non-
refoulement) to migrant boats within the territbmaaters of third States which clearly
cannot meet their international obligations regagdiearch and rescue at sea or uphold
the rights of irregular migrants, asylum seekeis r@fugees

These measures could result in a more manageablesafer system of assessing and
processing migrants and asylum seekers alongsiggusading their basic human rights.
From a security perspective the collection of bibmedata and searches could prevent
possible security risks and enable more efficiext l@gally sound returns in the future.

The creation of a legal and permanent route of atign would be beneficial in not only
deterring the unsafe routes but also impactingstheggling business, which in part relies
upon the illegality of entering EU bordéfsHuman trafficking has become an increasingly
lucrative business with Europol (EU Law Enforcemehgency) stating that human
traffickers made $2-4 billion dollars in 2015. This due to migrants paying traffickers
between $3,000 and $6,000 to facilitate their jeyrto the EU.

5.0 Recommendations

In the immediate term there is an urgent need tdkwathin the confines of the current
agreement to achieve the best possible outcomesefogees. In this context, we offer
several recommendations to some of the key players.

5.1 Recommendations to the European Union

1. The recommendations to the EU revolve around a&sgishd facilitating the Greek and
Turkish authorities throughout the implementatiomd aoversight of the EU-Turkey
agreement. The EC has stated that 4,000 people Famtex (EU external borders
agency), European Asylum Support Office personrilb& required to support Greece
and their asylum capacities.

1 Supra n.19.
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Moreover, the EU should increase the numbers cfgperel who can facilitate the access
to emergency funding for the Greek authorities, rionpg the levels of coordination
between the respective actors alongside addredsngear administrative deficiencies in
the Greek asylum system.

The Commission should coordinate and organise stdpo Greece from other EU
member states and the relevant EU Agencies.

Provide the necessary funding to the Greek govemhitieough additional funds in the
Asylum Migration and Integration Fund.

Ensure the necessary legal safeguards are fulbieitie Greek and Turkish governments
especially upon the backdrop of the coup attempuirkey.

5.2 Recommendation to the Greek Government

These are contingent on adequate resources beanglde for the Greek government.

1.

2.

Rapidly improve the asylum system to speed ugptbeess and improve transparency.

Improve the ‘hotspot centres’ so that they canstegirefugees and asylum seekers in a
dignified and timely manner. As has been demoredrabhe centres are currently
overpopulated which results in an increase in utegnconditions and the overuse of
other facilities not designed to cope with suclargé number of people. Such upgrades
can also take place in the administrative sectmithe Greek authorities which is in
essence overwhelmed and underequipped for the nmuofilpeople it has to assess and
process.

5.3 Recommendations to other European Union MembeStates

These are contingent on adequate resources beailglde to EU MS

1.

Assist Greece and the EU by providing financial hochan resource capacity, as well as
the necessary personnel for the organisations asi€nontex etc.

Accept refugees in the voluntary relocation schentle improved integration techniques
and social/financial assistance.

Increase oversight of the Turkish authorities ieittadherence to international law and
renewed pressure on the EU to explore alternatitgisns to the migration crisis.

5.4 Recommendation to the Turkish Government

These are contingent on adequate resources beailgldg to the Turkish government

23



1. Ensure basic human rights are afforded to all iddi@ls regardless of their country of
origin.

2. Provide the same legal status to both Syrian andSyoian returnees from Greece.

3. Drastically improve the sanitary conditions in tenters and camps hosting refugees and
asylum seekers.

4. Renew efforts to integrate individual into Turkishciety by providing a platform for
education and employment.

5. Turkey has mooted offering citizenship to Syriafugees. This would be beneficial for
social inclusion and legal/healthcare improvements.

6. Increase the number of work permits given to Synelugees to improve their living
conditions.

5.5 Recommendation to the United Kingdom Government
These are contingent on adequate resources beailglde to the UK government

1. Increase financial and technical aid to Greece gsisa in the implementation of the
agreement.

2. Accept a greater number of refugees from affeadgtbns and refugees who have already
reached Europe under the vulnerable protectionnsehe

3. Improve integration mechanisms for refugees to ower the provision of social
assistance and their living conditions.

6.0 Conclusion

This policy brief on the EU-Turkey agreement hased to explore the legality of the EU-

Turkey agreement. It first acknowledges the unmtented circumstances in which it has
taken place and then examines the key legal elenodrthe agreement and opinions of the
various actors involved. Two key factors have midegality issues concerning the

agreement: Turkey being considered as a safe towdtry and a first country of asylum.

These have received attention from various legactiioners, rights groups and

governmental authorities including the European @assion.

Given the scale and prolonged levels of migratioat tare anticipated, there has to be a
collective response at EU level to address thetstimings of the current administrative and
logistical capacities to cope with the numbers efigees and migrants. The EU-Turkey
agreements intention is to prevent irregular migrantes from continuing, in the hope that
the regular routes of migration will provide a sadad regulated alternative.
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However, in summary the evidence cited in this palenonstrates that Turkey does not in
fact fulfil certain elements of the Asylum ProceelWirective required to be considered a
safe third country. Therefore, the European Comionis€Council and member states should
reconsider the designations of safe country ofiogd a safe third country. The conformity

of this agreement to both International and Europesv has been questioned on multiple
occasions because of the internal situation of @yr&and the deficiencies in the Turkish

administrative and judicial system to afford préi@e to these individuals. Instances of

returning Syrian nationals to Syria and the condsgiin the deportation camps alongside the
severe lack of rights afforded to the individuaisquestion results in the conclusion that
Turkey cannot be considered as a safe third cousni therefore refugees and asylum
seekers should not be returned there.

The EU’s approach of offering incentives to theKisin state in return for their cooperation
is in effect bargaining with the rights of indivials who are fleeing conflicts and persecution.
Ultimately, this approach will not prevent irregutautes of migration and more importantly
safeguard the rights of the individuals involvedefefore, reconsideration of the entire
agreement is urgently required.

This paper was prepared for the Edinburgh Peace Arglice Centre by Andrew Williamson.
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